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Item 1.01.  Entry into a Material Definitive Agreement
 
On November 1, 2018, Theravance Biopharma Ireland Limited and Theravance Biopharma US, Inc. (collectively, “Sellers,” and each a direct or indirect
wholly-owned subsidiary of Theravance Biopharma, Inc. (the “Company”)) entered into an Asset Purchase Agreement (the “Agreement”) with Cumberland
Pharmaceuticals Inc. (“Buyer”) pursuant to which Buyer will acquire from Sellers assets related to the manufacture, marketing and sale of the Company’s
proprietary antibiotic, VIBATIV (telavancin) (“VIBATIV” or the “Product”).
 
Upon the consummation of the transaction contemplated by the Agreement (the “Transaction”), Buyer will pay to Sellers (i) $20 million at the closing of the
Transaction, (ii) $5 million in early 2019 and (iii) tiered royalties of up to 20% of U.S. net sales of the Product  until such time as royalties cumulatively total
$100 million.
 
In connection with the Transaction, Buyer will acquire, among other things, (i) intellectual property rights relating to the Product, (ii) active pharmaceutical
ingredient for the Product, work-in-process and finished drug product, (iii) the U.S. marketing authorization for the Product, (iv) certain assigned contracts
relating to the manufacture and commercialization of the Product, and (v) books and records related to the Product. Buyer will also assume certain clinical
study obligations related to the Product and post-closing liabilities and obligations relating to the Product as described in the Agreement.
 
The Agreement contains customary representations and warranties, pre-closing covenants and indemnities. During the period from the date of the Agreement
to the closing date of the Transaction, Sellers have agreed to continue their operations relating to the VIBATIV assets in the ordinary course and have agreed
to certain other operating covenants. Sellers have also agreed not to solicit or engage in discussions with third parties regarding other proposals to acquire the
VIBATIV assets.  Sellers have also agreed to provide transition services to Buyer for limited periods of time following the closing of the Transaction.  Sellers
have also agreed for a limited period not to engage in specified activities that would compete with the manufacture, marketing and sale of the Product.
 
The completion of the Transaction is subject to the satisfaction or waiver of a number of customary closing conditions in the Agreement, including, among
others, the absence of certain governmental restraints and the absence of a material adverse effect on the VIBATIV assets. The Agreement also provides for
certain termination rights of the parties prior to the closing of the Transaction.
 
The representations, warranties and covenants contained in the Agreement were made only for the purposes of the Agreement, were made as of specific dates,
and were made solely for the benefit of the parties to the Agreement and may not have been intended to be statements of fact but, rather, as a method of
allocating risk and governing the contractual rights and relationships among the parties to the Agreement. The assertions embodied in those representations
and warranties may be subject to important qualifications and limitations agreed to by Sellers and Buyer in connection with negotiating their respective terms.
Moreover, the representations and warranties may be subject to a contractual standard of materiality that may be different from
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what may be viewed as material to shareholders of the Company. For the foregoing reasons, none of the Company’s shareholders or any other person should
rely on such representations and warranties, or any characterizations thereof, as statements of factual information at the time they were made or otherwise.
Moreover, information concerning the subject matter of the representations and warranties may change after the date of the Agreement.
 
The foregoing summary of the Agreement does not purport to be complete and is subject to, and qualified in its entirety by, the complete text of the
Agreement, which the Company expects to file as an exhibit to the Company’s Current Report on Form 8-K that would be required to be filed upon the
closing of the Transaction, if it is completed.
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, as amended, the registrant has duly caused this report to be signed on its behalf by

the undersigned hereunto duly authorized.
 

 

THERAVANCE BIOPHARMA, INC.
  
Date: November 6, 2018 /s/ Bradford J. Shafer
 

Bradford J. Shafer
 

Executive Vice President and General Counsel
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